Assuming that MSHA prevails in these proceedings, Lady
Jane believes that any payment to Mr. Graham should only be
the pay differential between $13.38 and $15.12 per hour from
December 17, 1984, to the present for hours worked.  Lady Jane
does not believe that a penalty and/or interest would be appro-
priate under the instant circumstances.  As to Mr. McCracken,
Lady Jane believes that the pay differential would be the dif-
ference between $10.78 per hour and $20.70 per hour for hours
worked between January 2, 1985, (prior to this Mr. McCracken
had been on vacation) when he took the sampler position, and
January 11, 1985, when he retired (Stip. 36, 37, 38 and
Exhibit 10),  Lady Jane does not believe that a penalty and/or
interest would be appropriate under the circumstances.

Findings and Conclusions

With regard to Mr. McCracken, MSHA does not dispute the
fact that upon elimination of Lady Jane's underground mining
operation and the conversion to a surface mining coal prepara-
tion facility, many of Mr. McCracken's duties as a general
outside foreman would be eliminated, and his prior responsi-
bilities for the repair of underground equipment would no
longer be necessary.  MSHA concedes that Mr. McCracken's new
position in the reorganization would be as a coal sampler at
the regular rate of pay of $10.78 per hour for such a
position.

MSHA takes the position that when Lady Jane was notified
on November 13, 1984, that Mr. McCracken was a Part 90 miner
who had exercised his option to work in a less dusty atmos-
phere, his rights at a Part 90 miner vested, and the fact
that a subsequent reduction in the work force or change in
operational methods resulted in the elimination of the under-
ground mine, including Mr. McCracken's surface position, did
not divest him of his Part 90 miner rights.

At the time Lady Jane was advised that Mr. McCracken had
Part 90 miner status, MSHA also advised Lady Jane that there
would be no need to transfer Mr. McCracken if he were already
working in an atmosphere which complied with the reduced dust
standard. Lady Jane advised MSHA that Mr. McCracken was
already working in an atmosphere which complied with the
reduced dust standard, and that there was no need to transfer
Mr. McCracken. When the reorganization took effect on
December 17, 1984, Mr. McCracken's prior position as a gen-
eral outside foreman was eliminated, and he was placed in the
position of coal sampler.  He assumed the duties of this posi-
tion on January 2, 1985, when he returned from vacation, and
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